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THI= CLE WILL ADDRE== THE IM= ARD
ouUT= OF CAPACITY CLAIME, INMCLUDIMNG
RE_EYANT =TAMDARD=, COMMOR
I=S=UEES, AMD PRACTICAL TIPE FOR
_LITIGATIMG =UCH CLAIM=E IM EETATE

HOEMNDR * e o

A= HRIZOMA AW CREATE=E COMFUEIRG
ARD INCOMEI=STEMT COMEIDERATIOMNE
I THI= ARERA, IT PO=E=E THE QUESTIOHN,
A= THE CY'PRE=S= HILL S0OME =AY'E,
I:_LI.lHI:I “oOU TRYIMG TO GET CRAZY WITH
ESET DOMN'T %O EROW I'M LoCoT"
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Tip: Use links to go to a different page inside your presentation.

How: Highlight text, click on the link symbol on the toolbar, and select

the page in your presentation you want to connect.
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REER IT, ON THE RERL: IF

VYOU'RE REAL WITH ME, T'LL
EE RERL WITH YOU HEQUT
TESTHMENTHRERY CRERACITY

o = THMHDHRLD=
e = THTUTOURY REFEREML_E=

e HFRPLICHTIOMN= HMHMLD
_UOMPLICHT IO ﬂ

e EE=T PRHLTILE=




MIND PLAYING TRICKS ONM MET
WHRT HRE THE S=TRNDRRDE FOR
T Z TESTAMENTRRY I_I:II:'I:II_IT".-"’?%““‘

Wie

e IMCHPRACITY I= THPICALLY RPELEGATED TO THE DETERMIMATION OF OME OF
TWD PHYSICIAKS HAVIMG ERMOW_EDSE OF IMDIVIDUAL'S MEDICAL COMDITION
oR HI=TORY

. DO_UMERT PROVIDE=S =TAHRMDARD FOR =EEKIMNG H FIMDIRMNG OF IMNCAPACITY
ILWHEM IM QUESTION DURIMG THE INDIVIDUAL'S LIFETIME WHER IMKDIVIDUAL IS
UHAEL_E TO MAMAGE PROPERTY, FIMARKNCIAL AFFARIRE MEDICAL DECI=IONE,
ETC. — TYPRPICALLY DEFIMED IM A DURAELE POR OF TRU=T

. =IGHATURE ELOCH =TATEMERNT OF TE=ZTATOR CORTHIMIMNG _LAMNGUAGE TO
AFFIRM THEY ARE OF "S0URD MIMD" ARD HOT URDER DURESS ORF UMOUE
IMNFLUEMCE; WITHE== =IGHATURE ELOCE MARKIMG ZIMILAR =TATEMERTE=E HE
DEZERVATION=

e FUMMCTIOM OF THE=E =TATEMERMNT= — TO LUMNDER=CORE THE PRE=LMPTION OF
HO URDUE IMFOUERCE VIA =TATUTE.



MRMA SHID KNQOCK YOU QUIT,..
HER WILL — BUT IS SHE QF
TSQUND MINDTT

=TATUTORY DEFIMNITIOMNE=

|
m B

= WHO MAY MAEKE A WILL: A PER=0OMN WHO I= EIGHTEEM YEARE= OF AGE OR
QL_DER AMD WHO IS S0UMD MIKD MAY MAEE A WILL [# 14-2=0]1)
-UHAT DoOES "SOURND MIMD” MEARM IK THIS COMTERTT
- EURDERM= REL_ATIMG TO VQLIDITY OF aOoUVERMIMNG IMNETRUMERNT = 1d-=2771%=:
Al A PROPOHEMT OF A SOVERHIMG IMNSTRUMEMT HAS THE EURDER OF
E=ZTAHELI=HIMSG PRIMA FACIE FPROOF OF DUE EAECUTION IM AL CRHEEE
«[E] IT I= A REEUTTRELE PRESUMPTION THAT A PERS0OMN WHO EXECUTES A
aoVERMIMNG IM=TRUMERMT I= PRE=UMED TO HAVE CARPACITY TO EECUTE
THE SoVERHMIMG IM=TRUMERMT AMD TO HAYVE DORME =0 FREE FROM LURDLUE
IMNFLUEMCE AMD DURE=EE.
- WHAT DoOES "HAVE CAPACITY MEAM IM THIS CORNTEHRTT
= Z0OUMD MIMD AMD CAPACITY ARE HOT DEFIMED IM THE =TATUTEE; CA=E AL
MADE RATTEMPTE TO RADDRE== THE FPROELEMATIC =TATUTORY PHRAZ=IRMG,
_ACKE OF COM=I=TERCY



STHEES IS HIGH, YVOU KNOQW THEM STHEE=
IS HIGH: COMRPLICATIONS RRISING FROM
e TESTRMENTRRY CRPALCITY ISSUES

_APACITY I==UE= IM DRAFTIMG B N

- HEILITY TO EMHOWIMNGLlY ARD IMTELLIGERNTLY COMTRIEUTE TO THE +
PROCUREMERNT ARD CREATION OF EETAHATE PLAMMIMNG DOCUMERTE
- =U=CEPTIEILITY TO UMDUE IMFLUERMCE — YUL_MERRAELE = LACKE OF
—_APRACITY"F
- DIAGMO=1I= OF COGHITIVE DECLIME = LACK OF CHPRCITY”
- HLL ADULT= LACKIMG CAPACITY ARE VULHERAELE, HOT ALL VUL_HERRAEILLE
ADUL_T= LACKE CHPACITY.
_CAPACITY I==UE=E IM PROEATIMG A WILL
- QUE=TIOMN= AEQVE AT H FUTURE FPOINMNT IM TIME — WERE THE RIGHT =TEPRP=
THEERM™
- DETERMIMIMG WHETHER DECEDEMT HAD CHPACITY WHERM TE=THMERTHREY
DOCUMEMTES WERE EFECUTED; WHETHER DOCUMERNTATION ERISTED [lWAS
HECESSARYT] TO COMNFIRM CAPACITY
- Do COMCERME REGARDIMG UMDUE IMNFLUERCE, FIMAMCIAL EAPLOITATION
E-I=T

e DOE= THE CRITERIA REA=0OMAELY EXIST TO PUREUE A C_AIM EARA=ED OHM

QUE=TIOM= OF CAPRACITY'F



MO DIGGITY, MO DOUET: RARRPRORACHING
QUESTIONS OF CRPACITY WITH CLIENT=

& i & o

- EE IMCUI=ITIVE AMD OE=ERVARMNT DURIMG MEETIMGE WITH CLIERMT TO
DETERMIME HMECE==ITY OF EMGAGIMG QUE=ETIOM= RELATED TO HEALTH,
—_OGgMHITION, DIAGHO=IE, COGHITIVE TESTIMNG, FAMILY INVOLUVEMERMT,
FAMILY D%RNAMICE, ETC.

=I1F DIAGHO=I= HA= EEEM MADE RE_ATED TO DECLUIMIMG COEHITION OR
oTHER COGHITIVE IMPAIRHMERMT, EMCOURAGEA-"RECUIRE CLIERMNT TO MEET
IUITH PHY'=ICIAM =PECIFICAHLLY FOR PURPO=E OF DETERMIMIMNG
—_APACITY TO PARTICIFPATE IM PAMNMIMG; HAVE OFPIMNION IM WRITIRG
HMHD PAHRET OF THE FILE
e EAFPLAIM PURPO=E OF ZUCH A WRITTEM OFPIMNION I= FOR THE
PEOTECTION OF THE E=THTE ARND TO GET HHEAD OF AMY FUTLURE
PO==IELE CLLAIME=
e IF RECERT TE=TIMHG HA= EEERM COMPLETED A= A COMPAHRIORN TO
DIASHO=I= OF COsHITIVE DECLIME, REQUE=T COPY OF TE=ST
RE=LULT= FOR THE FILE



HERPRQEHCHING QUESTIONS QF
CHERCITY WITH CLIENT=: CONT.

- H_WAY= ERN=ZURE MEETIMGE WITH CLIEMT AHRE PRIVATE
HMHMD THEE ADDITIOMNAL PRECAUTIONE=E TO ERMNZURE
_OMTRIEULOTION= FROM CLIEMT ORIGIMATE WITH THEM HRHD
HOoOT FROM FAMILY MEMEER= =EERIMG TO IMFLUERCE OF
IMN=ERT THEIR QLM AGEMDHA

-1 THE EVERT FAMILY IMWVOLUVEMERT OFR DY MMAMICE ARE OF
_OoMCERM, COREIDER MOLTIRPLE IMDIVIDUAL, IM-PER=0M
MEETIMNGE WITH CLIEMT TO DETERPMIME WHETHER CLIENT =
_OMCERME AMD IMTERTIOM= ARE THEIR QWR; DOCUMERT
MEETIMG= ARND CALL ERACE TO MEETIRMG HOTE= WITH
__IEMT= A= H TOO
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WE REGULATE ANY STEAL:N' OF HiE PROPERTY AND
WE'RE DAMN GOOD TOOQ, REGULATORSE, MOUNT UP:
WHAT AUTHOR:TY "REGULATES" CAPAC:TY ISSUES

FOR TRUSTST

‘CHSE LRl
LEGzSLATZVVE ENACTMENTS
‘RESTARATEMENT [THzRD) OF TRUSTS

#8



1] THE SETTLOR HAS CAPACITY TO CREATE THE TRUET;

2] THE SETTLOR IMNTERWDS TO CREATE THE TRUET;

=] THE TRU=ST HA= A DEFIMITE EEMEFICIARY OR IS A
_HHRITHELE TRU=T, AMIMAL TRU=T OR HOM-CHAHRITHELE
PURFPOZE TRLU=T;

4] THE TRUSTEE HA= DUTIES TO PERFORHM; ARD

=] THE SAHME PER=0OH IS MOT THE S0LE TRUSTEE AMD S0OLE
EEMEFICIHRY.



I'VE GOT MY MIND ON MY MONEY,
HMNMD MY MONMEY ON MY MIND:
MENTRHLU CHERCITY TOQ CREHTE H

TRUST

i,

: THE MERMTHL CAHAPACITY RECQUIRED TO MAEE A
REVOCHELE OR TES=THHMERMTHRY TRU=T, I= THE =AME H=
THE MERNTHL CHPRACITY REQUIRED TO MAKE A WILL.

: IF A PER=0M HA= TESTHMERMTHREY CHPRCITY TO
_FEATE A WILL, THENM THE FPER=0OM AHL_=0 HA= MERMTHL
_HFACITY TO CREATE H REVYWOCHELE TRU=T OF

TE=ZTHMERMTHREY TRU=T. .*!ﬁ
Fa



VaU DOLWN WITH OPPT [OTHER PEQPLE'S
PROVISIONE): WHEN CAN A TRUST
CRERATE CUSTOM PROVISIONS REGRREDING
CREPRCITYT
» THE MENTAL CAPACITY REQUIRED TO CREATE AMY TYPE OF

TRU=T I= oOVERMNED EY% ARIZORA AW, RPEGHRDLE=Z= OF HMNY
=THHDHARD =ET FORTH IM THE TRU=T IT=ELF.

® THE MERMTRHL CHFPARCITY RECUIRED TO REVYOEE OF AMERD H
REVOCHELE TRU=T MAY EE aOVERMED EY A PROVIZION ZET
FORTH IM THE TRU=T IT=ELF, WHICH COUL_D EE HIGHER OF
_OlWER THAHM THE _LEGHL =THHDARD FOR CREATIMHG A TRU=T.
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m THE MEMTHL CHPARCITY REQUIRED TO MAEE AWM IRREVYOC_AELE TRU=T I=
THE =AME A= THE HMERTRL CAPRACITY RECUIRED TO MAKE AM IMNTER WILIOE
TRAM=FER OR S5IFT, WHICH 1= HIGHER THARM THARAT RECUIRED FOR WILL=
ARND REVOC_AELE TRU=TE=.

s FOoR SIFT= AMHD IRREVYOCAELE TRU=T=, THE DOMOR MU=T HAVE THE
MEHMTRL CAPRACITY HMECE==ARY TO MAKE OFR REVOREE A WILL ARND EE
_APRAEL_E OF UHMDER=TARMDIMNG THE EFFECT THRAT THE SIFT MAY HAVE ORH
THE FUTURE FIMARKNCIAL =ECURITY OF THE DOMNOR AMD OF ARMNYORE LWHO
MAY EE DERPERHDERT OM THE DORMORE.

" MERE MEMTAHL WEAKME== WILL HMOT IMVALIDATE A GIFT. RATHER, THE
MEMTAL POWER "MUST EE =0 FAR DETERIORATED OF DESTROYED THAT
THE aRAMNTOR I= IMCAHRPAHELE OF UMDER=TAHMDIMNG IM A REA=0ORAELE
DESREE AMND KHOWIMNG THE CORMZEQUERCE OF THE IMNESTRUMERNT HE
ESECUTES.” PASES . STEPHEHNSE, 22 ARIZ. UYEl, 470, 153 P. 71E, 7F1=E [1521).



THIS IS HOW WE DO IT:
EURDEN QOF RPROOF RE:
E-ECUTION

AR.ES & 1d-2712(A): A PROPORHERNT OF A
SaOVERMIMNG IM=TRUMEMNT EEAR= THE EURDERM
oF PROVIMNG A PRIMA FACIE CH=E OF DUE
E-ECUTION IM AL CH=ZE=.

A A A & 4




CAN'T TOUCH THIS (OR CAN
§ YOuU?): BURDEN OF PROOF RE:
» CAPACITY ¢*%*+¢

A.R.Z. £ 14-Z271Z2(E]: IF A WIL_L_ OF TRUST IS DULY ERECUTED,
I= _LEGHLLY PRE=UMED THART THE FPER=OM WHO EAECUTED IT

HAD THE MEMTHLO CAFPACITY ToO DO =0,

m
IT

m EEIMG ADJUDGED IMCOMPETERT URHMDER THE SlUJARDIAR
=THTUTE AMD ARPPOIMNTED A GUARDIAM DOE= HOT CHARGE THE
PRESUMPTION OF CAPACITY. THOMAS ESTATE, 12 ARIZ. AT
l=3, U=l P.=2D AT Hd=7

= THE PRE=LUHMPTION OF CAPRACITY CHM ORHULY EE OVERCOME EY
PROVIMG, EY H PREPOMDERARMNCE OF EVIDERCE, THAHT ORE OF
MORE OF THREE E==ERTIAL ELEMERMT= FOR CHPRHCITY WA=
MI==IkMNaE AT THE TIHME WHERM THE FPER=0OM EECUTED THE
IHN=TRUMERT.
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¥ GUARDIANSHIPS x 5

@ CONSERVATORSHIPE *,

***** = TESTIFVING ’

y
B DIMINISHED CREPACITY
([ER 1.1d]) x K




"HOW CAN A PERS0ON LIKE ME CARE FOR
YOUT I SHW THE SIGN AMD IT QRENED UR
MY EVES -GUARDIANSHIPE

& & F

"IMCAPACITATED PERSCOH" [A.R.Z.14-=12101]): IMPAIRED
EY RPEA=0M OF MEMTHLO ILLHE==, MERMNTHL DEFICIERCY,
MEMTRHL DIZ0ORDER, PHY=ICAHL ILL_HE==S OF DISAHEILITY,
_HRORIC U=E OF DRUG=E, CHROMIC IMNTOSRICATIORN OF
DTHER CHU=E, ECEFT MIMORITY, TO THE ERTERT THHT
HE _LACK= ZUFFICIEMNT URMDER=THMDIMNG OR CHRPRCITY
TO MAEE OF COMMURICATE RE=FPOMEZIELE DECI=I0ONE
COMCERMING HIS PERSOM.




“AND IF YOU DON'T KNOW!, NOwj
} VOU KNOW"- TESTIFVING |

» TWO CLASSES FOR CIVIL CASES [AR.ES £ 12-220Z] INCOMPETERNT TO
TE=TIFY:
1. PER=0OME OF UMNZ0OURD MIMD AT THE TIME CALLED TO TESTIFY.

IMCARPACITY DEPRIVES THE WITHESE "OF THE AEILITY TO PERCEIVE THE
EVERNT AEQOUT WHICH [THE WITHE=SES] IS TO TEESTIFY OF ... OF THE AEILITY TO
RECOL_LECT AMD COMMUNMICATE WITH REFERERNCE THERETO." STATE W
SRIFFIH, 117 ARIZ. =4, =7, =70 P.20 1027, 1070 157 7).

"&. CHI_DREW UMDER TEH YEARE OF AGE WHD APPEAR IMNCARPAELE OF
RECEIVIMG JUST IMPRE==I0OM=E OF THE FRACTE REZPECTIMG WHICH THEY ARE
TO TEETIFY, OR OF REL_ATIMKG THEHM TRULLY."

AMHALY=I= A= T WIHETHER THE CHILD HA= =UFFICIEMT URMDER=TARDIRMNG,
EMOWL_EDSE, AMD AEILITY TO PERCEIVE AMD RELLATE FACTE." SETATE .
EQUWIE, 115 ARIZ. =&, SU1-34z, =50 P20 1150, 1153=5—-5E [157=] [CITATIOMNS
OMITTED] AZ PRACTICE SERIES S01:=.



"CAUSE IT'S A BITTER SWEET *

¥ SUMPHONY, THAT'S LIFE"- -
'*DIMINISHED CAPACITY ER 114/

COMMERWT &: "IN DETERPMIMIMG THE EHTEMT OF THE CLIENMT'=
DIMIMI=HED CAPRACITY, THE L_LRAWYER =HOULD COMN=IDER ARD
EA_AMNCE =UCH FRACTORES H=: THE CLIEMT S AEILITY TO
HAHRTICU_ATE REA=ORIME _EADIMGEG TO A DECI=EION, VARIAEILITY
oF =TRATE OF MIMND ARND RAEILITY TO AHPPRECIATE CORM=EQLUERCE=
oF A DECI=ION; THE =UE=TAMTIVE FAIRHE== OF A DECI=ION; ARD
THE CORM=I=TERCY OF A DECI=I0ON WITH THE ERHOWH L_OMG-TERM
_OMMITHERMT= ARMD VYALUE= OF THE CLIERMT. IM HFPPROPRIATE
_IRCUM=TAMNCE=S, THE LLAWYER HMAY =K GUIDAMCE FROM AR
ARPFPROPRIATE DIAGHO=TICIAMN. AZ PRACTICE =ERIES =010,
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ELECTRONIC
WILLS

CLLRRIFICHTION=
ﬁ B=n
&

P_LAYER 1 W
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"ITES LIKE THE MORE MONEY WE COME
RHCROQSE
THE MORE PROELEME WE SEE"
-ELECTRONIC WILLS

E_ECTROMIC WILL= CHM PIMNPOIMNT TO THE EAACT =ECORD WHER
A WILL WA= =IgHED. IT COULD =ET UFP IMNTERE=TIMG AMNALYZE=
AEQOUT MOMERMT= OoF CLARITY OR DETERMIMNIMNG CAPRACITY.




_FUTURES MADE OF VIRTUAL " ‘
a INSANITY o
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CLARIFICRATIONS OF THE LWl

HOFPEFULLY CH=ZE= WILL HRI=ZE IM THE FUTURE THHT
SIV'E HRIZOMA COURT= AM OFPPORTURITY TO ADDRE=E=
THE OTHER TWO ELEMERT= OF TE=THHMERTHEY
_HFACITY: WHAT IT MEAM= FOR A TE=TATOR TO EROLL
THE HMATURE OF CHARHCTER HRHD EATERT OF THE
TESTATOR'S PROPERTY AMKD TO UMDERSTAMD THE
FMATURE OF THE TE=THMERMTRHRY ACT. ADDITIOMAL CH=E
_AW AFFIRMIMG A FIMDIMFNG A _LACKE OF TE=THHMERMTHRY
CHFPACITY WOl D Al=0 BEE IMNE=TRUOCTIVE.




YO MAN, LET'S GET OUT OF HERE
g :':‘.:. WoRD TO YOUR MOTHER

i ICE ICE BABY (TOO -:-:-l_n]’

ICE ICE EBREY (TOOQ COLD, TOO CoLD)]

ICE ICE EBAEY |TOOQ COLD, TOOD CaLD)

ICE ICE EBREY (TOOQ COLD, TOO CoLD]
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NORA JONES: NLJ@TBLAW.COM
CHELSEA HESLA: CAH@TBLAW.COM
VANESSA HEIM: VRH@TBLAW.COM
SARAH DEUTSCH: SKD@TBLAW.COM




